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1.  Timeliness.  This response is filed in accordance with the timelines specified by Rule 3 
6(b)(1) of the Military Commissions Trial Judiciary Rules of Court, issued on 2 November 2007. 
 
2.  Relief.  The Prosecution respectfully requests that the Military Judge deny Defense Motion to 
Compel Discovery filed on 1 April 2009.          
 
3.  Overview.  The Government submits that the Defense is not entitled to the names and 
addresses of witnesses (contact information).  Neither R.M.C. 701 nor 703 requires the 
disclosure of such information as part of discovery.  The Government further submits that it is 
complying with its discovery obligations as set forth by the Military Judge Order dated 4 March 
2009.           
 
4.  Burden of proof.  As the moving party, the Defense has the burden of persuasion on any 
factual issue the resolution of which is necessary to decide this motion.  See R.M.C. 905(c)(2).  
The burden of proof on any factual issue the resolution of which is necessary to decide a motion 
shall be by a preponderance of the evidence.  See R.M.C. 905(c)(1).    
 
5.  Facts.    On 20 January 2009, President Barack Obama took office as President of the United 
States.  As such, President Obama is the Commander-in-Chief of the United States Armed 
Forces.  The Honorable Robert Gates continues to serve as the Secretary of Defense. 
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On 22 January 2009, President Obama issued an Executive Order (EO) entitled: REVIEW AND 
DISPOSITION OF INDIVIDUALS DETAINED AT THE GUANTANAMO BAY NAVAL 
BASE AND CLOSURE OF DETENTION FACILITIES.  This Executive Order ordered an 
inter-agency Review of “the status of each individual currently detained at Guantanamo” and 
directed the Secretary of Defense to “ensure that during the pendency of the Review … no 
charges are sworn or referred to a military commission … and that all proceedings of such 
military commissions to which charges have been referred but in which no judgment has been 
rendered … are halted.”   

The Review is to determine “whether it is possible to transfer or release [] individuals consistent 
with the national security and foreign policy interests of the United States” who are currently 
detained at Guantanamo.  The cases of those “individuals detained at Guantanamo not approved 
for release or transfer shall be evaluated to determine whether the Federal Government should 
seek to prosecute the detained individuals for any offenses they may have committed, including 
whether it is feasible to prosecute such individuals before a court established pursuant to Article 
III of the United States Constitution ….”    

By order of the President, the Secretary of Defense directed the Chief Prosecutor of the Office of 
Military Commissions to seek continuances of 120 days in any case that had been referred to 
military commission, in order to provide the Administration sufficient time to conduct a Review 
of detainees currently held at Guantanamo Bay, Cuba. 
 
On 23 January 2009, the Prosecution filed its Motion for a 120-Day Continuance in the Interests 
of Justice.  On 13 February 2009, the Military Judge granted the Government’s motion for a 
continuance until 22 May 2009.  The Order also stated that “pre-trial discovery will proceed with 
all due dispatch in accordance with the Rules of Court.”  (Ruling on Government Motion for 
Continuance, page 2.) (Emphasis added.) 
 
On 4 March 2009, pursuant to its 13 February 2009 Order granting the Government’s motion for 
a 120-day continuance, the Military Judge issued its “Schedule for Trial Amendment ONE,” 
setting forth 1 June 2009 as the “Discovery completed” date.1     
 
   
 6.  Discussion.  The discussion which follows shall address the issues in the order raised by the 
Defense in its Discussion section of its motion. 
 
a.  General Participation in Discovery 
 
The Defense asserts that the “Military Judge ordered the Government to complete discovery by 1 
June 2009, but also ordered the Prosecution to continue ‘pre-trial discovery … with all due 
dispatch in accordance with the Rules of the Court,’” and by not providing discovery, the 
“Prosecution has failed to meet its obligation.”  (Defense Motion to Compel Discovery at 2) 
                                                 
1 The actual order of events is contrary to the Defense’s assertion that “the Military Judge ordered the Government 
to complete discovery by 1 June 2009, but also ordered the prosecution to continue ‘pre-trial discovery … with all 
due dispatch in accordance with the Rules of the Court.’”  (Defense Motion to Compel Discovery, page 2.)      



 

 
3 

(quoting Military Judge’s Ruling on Government Motion for Continuance of 13 February 2009 
at 2).  The Defense also alleges that the Government is “completely and flagrantly ignor[ing] the 
Military Judge’s directive” with respect to discovery and “abus[ing] the small window in the 
Military Judge’s separate rulings” with respect to discovery.  (Defense Motion to Compel 
Discovery at 3.)  
 
The Government submits that the Defense assertion is strained at best, and based upon a 
disingenuous recitation of the sequence of the orders of this Commission.  Contrary to what the 
Defense would want this Commission to believe, the Military Judge first ordered on 13 February 
2009 that “pre-trial discovery [continue] with all due dispatch in accordance with the Rules of 
Court,” and subsequently set forth the “Rules of the Court” with respect to discovery in its 4 
March 2009 “Schedule for Trial Amendment ONE,” which established 1 June 2009 as the 
“Discovery completed” date.   The Prosecution is in full compliance with the orders of this 
Commission with respect to its discovery obligations, and until such time as it is not, Defense 
counsel should refrain from gratuitous hyperbole. 
 
To reiterate, to date, over 10,000 pages of electronic discovery have been provided to the  
Defense.  As stated previously on a number of occasions (See Government’s Proposed Amended 
Trial Schedule dated 27 February 2009), the Government will continue to provide any discovery 
it is able to provide as soon as it is able to provide it, and will strive to complete discovery even 
before the 1 June 2009 date, if that becomes possible. 
 
b.  Information Concerning Witnesses         
 
The Defense asserts that R.M.C. 703(a) requires the Government to disclose names and 
addresses of witnesses in order to speak with them.  The Government submits that the Defense 
reliance on 703(a) is misplaced.  When read in its entirety, it is evident that R.M.C. 703, which is 
entitled “Production of witnesses and evidence,” establishes a statutory right of production and 
presence of relevant and necessary witnesses to testify either at an interlocutory hearing, trial or 
sentencing, rather than a pretrial discovery right.  For example, R.M.C. 703(a) refers to the 
Defense’s opportunity “to obtain witnesses and other evidence …” (Emphasis added.)  R.M.C. 
703 (b), “Right to Witnesses,” speaks of such right either “On the merits or on interlocutory 
questions,” 703(b)(1), “On sentencing,” R.M.C. 703(b)(2), or “Unavailable witness” R.M.C. 
703(b)(3).   
 
R.M.C. 703(b)(3)(B) refers to the testimony of an unavailable witness.  R.M.C. 703(c) deals 
with the production and necessary contents of a request for production of “relevant and 
necessary” witnesses “on the merits or interlocutory questions,” or sentencing.  703(e) sets forth 
the procedures for production of witnesses, military and civilian.   
 
In sum, the Government submits that R.M.C. 703, read in its entirety, is not a pretrial discovery 
right to witness contact information.           
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The Defense also asserts that R.M.C. 701 requires disclosure of witness contact information.  
The Government respectfully submits that the rule does not require Government disclosure of 
names and addresses of witnesses as part of pretrial discovery.   
 
The Government is aware that it must “[b]efore the beginning of trial on the merits [] notify the 
defense of the names of the witnesses the trial counsel intends to call: (A) [i]n the prosecution 
case-in-chief; and (B) to rebut a defense of alibi or lack of mental responsibility, when trial 
counsel has received notice under this rule.”  R.M.C. 701(b)(2).  However, it is important to note 
that this requirement is limited to witnesses the prosecution intends to call in its case-in chief, or 
to witnesses to rebut an alibi or lack of mental responsibility.  It is interesting to note that in all 
of Rule 701, it is only in those limited instances set forth in 701(b)(2) that trial counsel is 
required to provide any identifying information about witnesses.  
 
The Defense cites R.M.C. 701(j) in support for its request.  However, the Government disagrees 
with the Defense that 701(j) requires disclosure of contact information of individuals the Defense 
wishes to interview.  The Government submits that a refusal to disclose information that is not 
discoverable is not a violation of Rule 701(j).  Such action does not “unreasonably impede access 
of [the Defense] to a witness or evidence.”  The rules of discovery would be rendered a nullity if 
otherwise non-discoverable information would be required to be disclosed pursuant to the 
assertion that such proper non-disclosure unreasonably impedes access of another party to a 
witness or evidence.               
 
The Defense attempts to heighten the significance of its request by referencing its anticipated 
travel to Tanzania and Kenya at the approximate cost of $60,000.00.  The Defense asserts that 
“[i]t seems nonsensical to make the trip less productive and efficient than possible simply so that 
the Government can attempt to gain some advantage by delaying counsel’s interaction with these 
witnesses.”  (Defense Motion at 4.) 
 
The Government shares and applauds the Defense’s concern for productivity and efficiency, 
especially when it involves the expenditure of $60,000.00 of United States Government money.  
However, the Government notes that it would be the height of inefficiency and profligate 
expenditure of Government monies if the trip is taken prior to the completion of the inter-agency 
review of this matter.  As noted above, the ordered Review is to determine “whether it is possible 
to transfer or release [] individuals consistent with the national security and foreign policy 
interests of the United States” who are currently detained at Guantanamo.  The cases of those 
“individuals detained at Guantanamo not approved for release or transfer shall be evaluated to 
determine whether the Federal Government should seek to prosecute the detained individuals for 
any offenses they may have committed, including whether it is feasible to prosecute such 
individuals before a court established pursuant to Article III of the United States Constitution …”  
 
 The alternatives described above could either render moot the necessity for the Defense to take 
such a trip if the accused is transferred or released, or prosecuted in an Art. III court, or rendered 
inefficient and unproductive if the accused remains in the military commission process and the 
laws and the rules of procedure in such process change significantly.      
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The Defense asserts that “[h]iding witnesses for [sic] the Defense may be common practice of 
federal prosecutors …”  Such a baseless characterization of federal law and practice, and 
accusation against federal prosecutors, betrays a profound inexperience and unfamiliarity of 
federal criminal law.  In a federal prosecution, a defendant in a noncapital case has no 
constitutional right to discover the identity of prospective government witnesses.  See 
Weatherford v. Bursey, 429 U.S. 545, 559 (1977) (no due process requirement exists to provide 
names of witnesses unfavorable to defendant); see, e.g., United States v. Collazo-Aponte, 216 
F.3d 163, 182 (1st Cir. 2000) (no constitutional or statutory right pursuant to Fed. R. Crim. Pro. 
162 to disclosure of identities of prosecution witnesses), vacated on other grounds, 532 U.S. 
1036 (2001); United States v. Pearson, 340 F.3d 459, 468 (7th Cir. 2003) (no constitutional or 
statutory right to disclosure of prospective government witnesses in noncapital cases), vacated 
on other grounds sub nom. Hawkins v. United States, 543 U.S. 1097 (2005); United States v. 
Sandoval-Rodriguez, 452 F.3d 984, 990 (8th Cir. 2006) (no right to disclosure of government’s 
witnesses in noncapital cases).     
 
The fact that Rule 16 does not compel disclosure of names and addresses of government 
witnesses does not mean that a federal defendant is necessarily precluded from such information.  
The granting of a request for pre-trial disclosure of the identities of the government’s witnesses 
is within the discretion of the court.  United States v. John Bernard Industries Inc., 589 F.2d 
1353, 1358 (8th Cir. 1979); United States v. Harris, 542 F.2d 1283, 1291 (7th Cir. 1976); United 
States v. Cannone, 528 F.2d 296, 299 (2d Cir. 1975). 
 
To obtain a government witness list, a defendant must make a specific showing that such a 
disclosure is both material to the preparation of the defense and reasonable in light of the 
circumstances.  A defense request for disclosure of a witness list on the ground of a general need 
to prepare for cross-examination does not constitute a showing of necessity.  United States v. 
Sclamo, 578 F.2d 888, 890 (1st Cir. 1978).  Where the government has made a motion for a 
protective order, representing that disclosure of witness information would involve potential 
danger to witnesses, a trial court does not abuse its discretion by refusing to order disclosure of 
witness information.  Harris, 542 F.2d at 1291.        
  
7.  Oral Argument.  The Prosecution does not request oral argument. 
 
8.  Witnesses.  None.   
 

                                                 
2 Rule 16 of the Fed. R. Crim. Pro. is the main federal rule which governs discovery, and it does not mandate 
disclosure of names of witnesses.  Attempts to amend Rule 16 to compel such disclosure by either the prosecution or 
defense have been rejected by Congress.  H.R. Conf. Rep. No. 414, 94th Cong., 1st Sess. 12 (1975).  The conference 
report accompanying the 1975 amendments to the Rules of Criminal Procedure notes: “A majority of the Conferees 
believe it is not in the interest of the effective administration of criminal justice to require that the government or the 
defendant be forced to reveal the names and addresses of its witnesses before trial.  Discouragement of witnesses 
and improper contacts directed at influencing their testimony, were deemed paramount concerns in the formation of 
this policy.”     
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9.  Certificate of Conference.  A conference with the Defense regarding this response is not 
required.  See Military Commissions Trial Judiciary Rules of Court, issued on 2 November 2007, 
Form 3-2 Format for a Response.     
 
10.  Additional Information.  None. 
 
11.  Attachments.  None. 
 
12.  Submitted by: 
 
_________________________ 
Felice John Viti 
Prosecutor 
 
_________________________ 
John McAdams 
Prosecutor 
 
_________________________ 
Jeffrey B. Jones 
Prosecutor 
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